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General Average: piracy negotiation expenses allowed by the Supreme Court 
Mitsui & Co v. Beteilingungsgesellschaft LPG (Longchamp) [2017] UKSC 68

The Supreme Court has allowed an appeal by 
shipowners and ruled that expenses incurred during the 
negotiation of a piracy ransom fall within Rule F of the 
York Antwerp Rules (YAR) as “substituted expenses” 
and are payable as General Average (GA). 

The background facts
The Longchamp was hijacked on 29 January 2009 in 
the Gulf of Aden and the Master was ordered to divert 
the vessel to Eyl, Somalia. A ransom of US$6 million 
was demanded, which was countered by an initial offer 
of US$373,000 by the Owners, after which GA was 
declared on 3 February 2009. The crisis management 
team set up by the Owners had a target settlement 
figure of US$1.5 million and, after a negotiation period 
of 51 days, a ransom of US$1.85 million was agreed. 
During the negotiation period, the Owners incurred 
operating expenses, including in respect of bunkers, 
crew wages and maintenance, totalling around 
US$160,000. The recoverability of these expenses as 
GA and the interpretation of Rule F of the YAR became 
the focus of the proceedings. 

The Average Adjuster included these negotiation 
expenses in the average adjustment. Cargo interests 
and their insurers brought a claim for the repayment 

of their GA contributions in respect of such expenses, 
which they contested were not properly payable as GA. 

Lower court decisions
At first instance, the Commercial Court ruled against 
cargo interests and their insurers and found that the 
expenses incurred during the negotiation period were 
payable as GA under Rule F of YAR as “substituted 
expenses”.

Rule F of YAR provides as follows:

“Any additional expense incurred in place of another 
expense which would have been allowable as 
general average shall be deemed to be general 
average and so allowed without regard to the 
saving, if any, to other interests, but only up to the 
amount of the general average expense avoided.” 
(Emphasis added)

The Court of Appeal overruled the decision at first 
instance, finding that the negotiation period expenses 
were not payable as GA as they did not fall within Rule 
F of the YAR and could not be classified as “substituted 
expenses”. Cargo interests successfully argued that the 
negotiation expenses did not represent an alternative 
to the ransom and, therefore, were not “in place of 
another expense”. In their interpretation of Rule F of 

the YAR, the Court of Appeal said that there had to be 
a ‘real choice’ open to owners, which, in this case, there 
was not. It is worth noting that the Court of Appeal’s 
decision was in line with the views of the majority of 
the Advisory Committee of the Association of Average 
Adjusters UK, who also considered that the expenses 
had not been incurred in place of another as the only 
option available to the Owners was negotiation. 

The Supreme Court decision
The Supreme Court considered six issues presented by 
cargo interests in opposition to the Owners’ appeal, on 
two of which the Supreme Court made an alternative 
ruling to the Court of Appeal. These two issues are 
discussed below. 

The first issue

“It would not have been reasonable to accept the initial 
ransom demand” 

Both the Commercial Court and the Court of Appeal 
found that the Owners had to (and did) establish that it 
would have been reasonable to accept the initial ransom 
demand to justify the argument that the negotiation 
period expenses fell within Rule F. The Supreme Court 
did not agree and said that, if followed, this would lead 
to “very odd results”. The Supreme Court considered 
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that the words in Rule F “another expense which 
would have been allowable as general average” were 
a reference to an expense of a type which would have 
been allowable under Rule A (under which a ransom 
would be recoverable in GA) and that the quantum of 
such expense should not be the deciding factor (Lord 
Mance dissented on this point and considered that both 
type and quantum should be relevant). 

On this basis, the US$160,000 incurred in operating 
expenses fell within Rule F as it represented expenses 
incurred to avoid paying a type of expense, namely a 
ransom, which would have been an allowable expense. 
The only other requirement was that the expense in 
question did not exceed the cap in Rule F; that the 
actual expense does not exceed the general average 
expense avoided – this was satisfied in this case. 

The second issue

“The reduction in ransom was not an alternative course 
of action”

The cargo interests won on this point at the Court of 
Appeal and successfully argued that the payment of 
a reduced ransom was not “an alternative course of 
action” to paying the initial ransom but instead was a 

“variant” and, therefore, Rule F was not engaged. The 
Supreme Court did not agree with the Court of Appeal’s 
logic on this point, finding that incurring US$160,000 
in negotiation period expenses was an alternative to 
paying a higher ransom; “the former involved incurring 

vessel-operating expenses whereas the latter involved 
paying a ransom”. 

The Supreme Court went on to comment that the 
notion of placing a qualifying requirement that Rule F 
expenses must be an “alternative course of action” in 
order to be payable was “very dangerous”. They placed 
emphasis on the international nature of the YAR and 
that due to the number of jurisdictions reliant upon 
them, a plain reading using ordinary language must 
be adopted. 

Comment 
This case is the first time that the English courts have 
considered Rule F of YAR and the outcome of the 
Supreme Court’s decision is likely to cause some 
reflection as to how it is to be applied in practice. It 
leaves open the issue of how, in practice, the cap 
imposed by Rule F will be applied and, in particular, how 
the hypothetical expense avoided is to be determined. 
Of more general note is the Supreme Court’s caution 
that: (i) in interpreting an international convention 
or treaty (with which it equated the YAR) it is not 
appropriate to read in words or qualifications to the 
language actually used; and (ii) care is needed in relying 
on what might be regarded as industry accepted 
practices and texts, commenting that “the law cannot 
be decided by what is understood among writers and 
practitioners in the relevant field”.

	 Michael Volikas 
Partner, London
michael.volikas@incelaw.com 

	F rances Drain 
Associate, London
frances.drain@incelaw.com 
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Scope of owners’ obligation to proceed to load port with utmost despatch 
CSSA Chartering and Shipping Services SA v. Mitsui OSK Lines Ltd (Pacific Voyager) [2017] EWHC 2579 (Comm)

In this case, the Commercial Court considered a novel 
point in respect of owners’ obligation under the terms 
of a voyage charterparty to commence the approach 
voyage and get the vessel to the load port within a 
reasonable time. Relying upon and extending the 1935 
Court of Appeal decision in Monroe Brothers Limited 
v. Ryan (“Monroe”), the Court concluded that the 
obligation is an absolute one.

It is well-established that if an owner does not get the 
chartered vessel to the delivery place within the laycan, 
then the charterer usually has the right to cancel the 
charterparty. The Pacific Voyager deals with the effect 
of not commencing an approach voyage to the port in 
sufficient time. 

The background facts
The vessel was under a voyage charter on the Shellvoy 5 
form dated 5 January 2015 to the Claimant Charterers 
(“the Charterers”) for a voyage from Rotterdam to the 
Far East. 

At the time of the fixture, the vessel was laden with 
cargo under a previous charter where final discharge 
was due to take place at the port of Le Havre. While 
under the previous charter, the vessel suffered damage 
attributed to contact with a submerged object and she 

developed a starboard list. There was no suggestion 
that the vessel or the Owners were in any way at fault. 

The cancellation date under the new fixture was 4 
February 2015. The Owners informed the Charterers 
that the vessel was due to drydock on 8 February for 
repairs and that those repairs would take months. On 
6 February, therefore, the Charterers terminated the 
charterparty and then brought a claim for damages.

The charterparty terms
The charter was on Shellvoy 5 terms with agreed 
amendments, including the following:

Clause 3

“...the vessel shall perform her service with utmost 
despatch and shall proceed to Rotterdam and ... 
load a full cargo...”

The fixture recap also provided details of the anticipated 
timetable (ETAs) for completion of the final discharge 
voyage in place at the time.

The parties’ arguments
By way of background, in this case the Owners gave 
no ETA at the loading port nor any date of expected 
readiness to load. However, the charter contained a 
laycan range and the usual express power vested on the 
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Charterers to terminate if the vessel did not arrive by 
the specified cancelling date. The option to terminate 
brings the charter to an end, but confers no right 
to damages.

The Charterers sought to rely upon the Court of Appeal 
judgment in Monroe. 

In that case, the Court of Appeal held that where a 
voyage charter contains an obligation on an owner to 
proceed with all convenient speed to the load port and 
gives a date when the vessel is expected to start loading, 
owners have an absolute obligation to commence 
the approach voyage by a date when it is reasonably 
certain that the vessel will arrive at the load port and 
commence loading on or around the expected readiness 
to load date (the “Monroe obligation”). Later authorities 
extended this type of absolute obligation in cases where 
the charter provides an ETA.

In this case, the Charterers sought to extend the 
Monroe obligation to apply where there is no ETA 
provision, but merely a cancelling date. Accordingly, the 
Charterers contended that the Owners had an absolute 
obligation to commence the approach voyage by a date 
when it was reasonably certain that the vessel would 
arrive at the loading port within the laycan period and, in 
any event, before the cancelling date. 

The Owners rejected the Charterers’ argument and 
contended that, in the absence of a loadport ETA, the 

obligation to proceed with utmost despatch by the 
cancelling date was merely one of due diligence. 

The Commercial Court decision
The Court found in favour of the Charterers. In summary, 
the Court reached the following conclusions: 

a.	 The obligation requiring the vessel to commence 
the voyage with utmost despatch is absolute. In 
the absence of an ETA, the Clause 3 obligation 
attaches at a particular point in time, which must be 
a reasonable time and which is determined by the 
charterparty provisions.

b.	 In this case, the charterparty provided a cancelling 
date - not an ETA in respect of the vessel's 
estimated arrival at the load port. However, the 
charter contained ETAs that the Owners were 
prepared to give in relation to the ETA of the vessel 
at the intermediate ports for the cargo operations 
of the previous voyage, including her final discharge 
at Le Havre. The Court found that the intermediate 
port ETAs were equivalent to an ETA of arrival at 
the load port for the purpose of deriving a time at 
which the vessel could be expected to commence 
her approach voyage and come under an obligation 
to proceed with utmost despatch. 

c.	 Going a step further, the Court noted that even if 
there were no ETAs for the intermediate voyage, 
the underlying differences between a cancelling 
date and an ETA were not sufficient to treat them 

differently for the purpose of the Monroe obligation. 
Therefore, the Court concluded that an obligation to 
commence the approach voyage by reference to a 
laycan period in the charter stands as absolute.

On the basis of the above, the Court concluded that 
the Owners had an absolute obligation to commence 
the approach voyage and get the vessel to the load port 
within a reasonable time.

Comment
This case develops the position with regard to rights of 
cancellation and to the effect of an ETA for the purpose 
of identifying the starting time of an owner’s obligation 
to commence the approach voyage. It is not yet known 
if the case will go to appeal, but meanwhile we would 
recommend that, to avoid complications in similar cases, 
it is advisable for parties to ensure that they draft their 
contracts with sufficient clarity to achieve the desired 
result – and, in particular, in this context, to make explicit 
reference to the expected time of arrival.

	 Jonathan Elvey 
Partner, London
jonathan.elvey@incelaw.com 

	 Despina Plomaritou 
Senior Associate, Piraeus 
despina.plomaritou@incelaw.com 
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Singapore High Court cautions against misuse of VHF communications as means of avoiding collision
The “Dream Star” [2017] SGHC 220

In a recent decision from the Singapore High Court 
on a trial on the issue of liability for a vessel collision, 
the Court re-emphasised that the misuse of Very 
High Frequency (“VHF”) communications may create 
uncertainty as to the status and responsibilities of 
vessels in complying with the International Regulations 
for Preventing Collisions at Sea 1972 (“COLREGS”), 
and that this is a relevant factor to be considered when 
apportioning liability in collision cases.

The background facts
The collision occurred on 16 May 2014, at approximately 
12:30:40, in good weather and visibility between 
the plaintiff’s bulk carrier Meghna Princess and the 
defendant’s bulk carrier Dream Star. The collision was in 
Singapore waters, about 0.28 nm east-south-east of the 
pilot Eastern Boarding Ground B. At the time of collision, 
the speed of the Meghna Princess was 5.8 knots and 
the speed of the Dream Star was 6.0 knots. The port 
side of the Meghna Princess in way of her forward cargo 
hold came into contact with the starboard quarter of 
the Dream Star.

Meghna Princess left Eastern Bunkering Anchorage B, 
transited the Tanah Merah Ferry Fairway, then turned 
starboard and proceeded in a south-westerly direction 
towards Eastern Boarding Ground B, intending to join 

the west bound traffic lane. Dream Star was transiting 
in the Singapore Strait westbound to pick up her pilot at 
Eastern Boarding Ground B.

Shortly before the collision, at about 12:25:32, the 
Meghna Princess contacted the Dream Star on VHF and 
directed the Dream Star to slow down, informing her 
that the Meghna Princess would increase speed to cross 
ahead of the Dream Star. About forty-seven seconds 
later, the Meghna Princess changed her mind and asked 
the Dream Star to increase her speed so as to cross 
ahead of the Meghna Princess. The Dream Star agreed 
to do so and the Court found, based on her engine 
movements, that the Dream Star duly increased her 
speed at approximately 12:30:40.

The Owners of the Meghna Princess submitted that 
the vessels were on crossing courses and that the 
Dream Star, being the give-way vessel, failed to take 
action in ample time to keep out of the way of the 
Meghna Princess in breach of rules 8, 15 and 16 of 
the COLREGS. On the other hand, the Owners of the 
Dream Star alleged, by way of counterclaim, that the 
Meghna Princess was the overtaking vessel and did not 
keep out of the way of the Dream Star contrary to rule 
13 of the COLREGS.

Pursuant to section 1(1) of Singapore’s Maritime 
Conventions Act 1911 (Cap. IA3), liability for a collision 
is apportioned according to the degree to which each 
vessel was at fault for the collision. In this regard, the 
Court considered one of the principal issues to be 
decided was whether rule 13 or 15 of the COLREGS 
applied. The Court also considered whether the VHF 
conversation, which took place just before the collision, 
was causative and, if so, which vessel was more culpable.

The High Court decision
The Singapore High Court found that the Meghna 
Princess should bear the majority of the fault for the 
collision, and apportioned liability for the collision: 
Meghna Princess 70% and Dream Star 30%.

The Court found that the vessels were not in an 
overtaking situation, so rule 13 of the COLREGS did not 
apply. The Court stated that the decision of the Owners 
of the Dream Star not to call any factual witness 
(including any crew of the Dream Star) to testify at 
trial, whilst not objectionable in principle, created an 
evidentiary gap, as without their testimony it was 
impossible to say when they first visually observed the 
Meghna Princess; that is, when the Meghna Princess 
actually came in sight of the Dream Star, which the 
Court considered to be a prerequisite for the application 
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of the overtaking and crossing rules. Be that as it may, 
the Court found sufficient evidence to conclude that 
there was a crossing situation from 12:25 onwards, with 
the Dream Star as the give-way vessel and the Meghna 
Princess as the stand-on vessel.

Notwithstanding the Court’s finding that a crossing 
situation arose, with the Dream Star as the give-way 
vessel, the Court did not consider that the Dream Star 
should be solely to blame for the collision. Rather, and 
for the purposes of apportioning liability, the Court 
found that, based on her actions during the critical 
period leading up to the collision, the Meghna Princess 
was more to blame.

In particular, the Court found fault on the part of the 
Meghna Princess in relation to the VHF communications 
she initiated and the directions she gave to the Dream 
Star. The VHF communications were made by the 
Meghna Princess without carrying out any proper 
radar observations or trial manoeuvres beforehand. 
Furthermore, the VHF communications caused 
uncertainty as to the status and responsibilities of the 
vessels and led to the navigational inaction on the part 
of the Dream Star, which brought about a dangerous 
close-quarters situation and which conflicted with the 
requirements of the COLREGs and of good seamanship.

Additionally, the Court found fault with the Meghna 
Princess’s decision to transit through the Eastern 
Boarding Ground B on her way to join the west bound 
traffic lane, and by attempting to do so at an unsafe 

speed (as much as 8.38 knots just four minutes before 
the collision), despite being notified by the Vessel Traffic 
Information System fifteen minutes before the collision 
that the Dream Star was also heading to Eastern 
Boarding Ground B to pick up a pilot. The Court held 
that these actions of the Meghna Princess contravened 
Rules 6 and 8 of the COLREGS, which obliged her to 
maintain a safe speed and avoid any risk of collision.

Comment
VHF communications have been known to contribute 
to the occurrence of collisions for some time now, and 
these cases are sometimes referred to as ‘VHF assisted’ 
collisions. Here, the Court cautioned against the 
misuse of VHF communications as a means of avoiding 
collisions, and stated that such misuse may attract 
increased liability for an ensuing collision.

Vessels should navigate in accordance with the 
requirements of the COLREGS and the principles 
of good seamanship at all times, rather than making 
‘arrangements’ over the VHF that are contrary thereto.

That is not to say that VHF communications have no 
place in collision avoidance. VHF communications may 
be used where the give-way vessel informs the stand-
on vessel of action being taken to comply with the 
COLREGS, or when the stand-on vessel is asking the 
give-way vessel what action the latter is taking in order 
to comply with the COLREGS.

The Court also re-emphasised the importance of the 
independence and impartiality of an expert witness 
in court proceedings, and that the lack thereof could 
reduce the weight that is given to an expert’s opinion by 
the Court.

	H arry Hirst 
Partner and Master Mariner, Singapore 
harry.hirst@incelaw.com 

	E dgar Chin
Joint Managing Director,  
Incisive Law LLC
edgar.chin@incisivelaw.com

	 Jonathan Thio
Associate, Incisive Law LLC
jonathan.thio@incisivelaw.com
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Hull fouling on redelivery – what can owners recover?
London Arbitration 25/17, Lloyd's Maritime Law Newsletter September 2017 

This decision addresses a number of aspects that arise 
in practice with hull fouling claims, including whether an 
owner can claim for fouling on redelivery under a time 
charter and the extent of the losses that the owner 
can claim.

The background facts

The vessel was chartered on an amended NYPE 1946 
form to perform a time charter trip carrying coal from 
the Philippines to Malaysia. It experienced a prolonged 
stay at Lumut, Malaysia. Three weeks into the stay, the 
Master reported signs of marine growth around the 
vessel’s waterline. The Charterers asked the vessel 
to sail for around three hours. However, when the 
Master said he doubted this would achieve anything 
and asked the Charterers to confirm their request, the 
Charterers did not reply. So the vessel continued to 
wait at Lumut and remained there for a total of 35 days. 
It was redelivered and then delivered into a follow-on 
charter, without the Owners having the opportunity to 
clean the hull prior to that. The follow-on Charterers 
deducted from hire for the vessel’s underperformance 
and redelivered the vessel to the Owners, who then 
cleaned the hull.
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The Owners claimed from the original Charterers for 
the hull cleaning costs and follow-on underperformance 
deduction. 

Clause 4 of the charterparty provided for the vessel 
to be redelivered “in like good order and condition, 
ordinary wear and tear excepted”. Rider clause 43 
separately provided that where charterers ordered the 
vessel to a port and it remained there for more than 
30 days, then any hull cleaning would be performed 
at charterers’ time, risk and expense and “...In any case, 
Charterers to redeliver the vessel in, the same condition 
(including vessels hull/bottom) as she was on delivery”. 

The Tribunal’s decision
The Charterers ran a number of arguments in defending 
the Owners’ claim:

1.	 The hull had already been fouled when the vessel 
was delivered under the original charterparty. The 
Tribunal rejected this argument, holding that, on the 
balance of probabilities, there was no significant 
fouling when the vessel was delivered into the 
original charterparty. A factor in reaching this 
view was that there was no underperformance 
claim for the laden voyage under the original 
charterparty and, whilst this did not prove that the 
hull was not fouled on delivery, it did point in that 
direction. Moreover, given that Lumut was not only 
in the tropics, but virtually equatorial, it was highly 
susceptible to fouling there. 

2.	 The Master should have taken the vessel to sea 
when at Lumut, after the Charterers asked him 
to do so. The Tribunal rejected this argument, 
holding that the Master was not obliged to do 
so in circumstances where the anti-fouling paint 
manufacturers and paint experts had confirmed this 
would not have removed/prevented the fouling; and 
the Charterers did not confirm their request when 
asked to do so. 

3.	 The fouling constituted “ordinary wear and tear” 
under clause 4, which the Charterers were not 
obliged to remove by reason of that exception 
to their obligation to redeliver the vessel under 
the clause “in like good order and condition”. The 
Tribunal rejected this argument, holding that the 
fouling did not fall within the “ordinary wear and 
tear” exception, because clause 43’s last sentence 
expressly stated that the vessel should not be 
redelivered with a fouled hull. 

4.	 The Owners should have cleaned the hull prior to 
delivery to the follow-on Charterers. The Tribunal 
rejected this argument, noting that the vessel would 
have had insufficient time to carry out thorough 
cleaning; and that the follow-on Charterers 
did not reply to the Owners when the Owners 
asked if they consented to them carrying out 
underwater cleaning. 

5.	 The follow-on underperformance claim was not 
related to the stay at Lumut and might instead be 

due to engine malfunction. The Tribunal dismissed 
this argument, pointing out that there was no 
evidence of engine problems. 

Accordingly, the Charterers were held liable in damages 
under clause 43 for the Owners’ claim for losses, 
namely the cost of hull cleaning and the follow-on 
underperformance deduction.

Comment 
The decision would seem to be a sensible one, in light of 
the reported facts and of what clause 43 stated. 

It serves as a good outline of some of the commonly 
disputed issues in hull fouling claims, and as a reminder 
that if a charterer redelivers a vessel with fouling in 
breach of its charterparty obligations, the owner’s claim 
will typically be the cost of the subsequent underwater 
cleaning and for the subsequent underperformance 
until the owner is reasonably able to effect cleaning.

	E vangelos Catsambas 
Partner, Piraeus 
evangelos.catsambas@incelaw.com 

	N atalie Nielsen 
Associate, Piraeus 
natalie.nielsen@incelaw.com 
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Increased tonnage limitation figures set to be adopted in Hong Kong

Consistent with most maritime jurisdictions, Hong 
Kong allows ship-owners to limit their liability for both 
property damage claims and for personal injury or loss 
of life claims. 

History
In May 2015, Hong Kong adopted the 1996 Protocol to 
the 1976 Convention of Liability for Maritime Claims. 
Shortly thereafter, on 8 June 2015, the State Parties 
to the Protocol agreed higher limitation figures which 
were to apply if adopted locally through domestic 
legislation. The effect, if enacted, was to increase the 
tonnage limits by a little over 50%. Hong Kong did not 
adopt those higher limits into its local law in 2015. That 
is soon to change.

The Present
On 11 October 2017, the Chief Executive tabled the 
Merchant Shipping (Limitation of Ship-owners Liability) 
Ordinance (Amendment of Schedule 2) Order 2017 
with the Legislative Council. The effect of this is that 
the higher IMO limits for maritime accidents are to be 
enacted into Hong Kong law. 

As at time of writing, the revised limits for maritime 
incidents are expected to come into effect on 4 
December 2017. The previous limits will remain 
applicable in incidents that occurred before this date. 

As a result of these amendments, a ship-owner’s limits 
of liability for both property damage claims, as well as 
for personal injury or loss of life claims in Hong Kong, 
will be increased as follows:

Property Damage Claims
Gross  
Tonnage

Old Limit 
(SDRs)

New Limit 
(SDRs)

up to 2,000 1,000,000 1,510,000
2,001 – 30,000 +400 per tonne +604 per tonne
30,001 – 70,000 +300 per tonne +453 per tonne
>70,000 +200 per tonne +302 per tonne

Personal Injury/ Loss of Life Claims
Gross  
Tonnage

Old Limit 
(SDRs)

New Limit 
(SDRs)

up to 2,000 2,000,000 3,020,000
2,001 – 30,000 +800 per tonne +1,208 per 

tonne
30,001 – 70,000 +600 per tonne +906 per tonne
>70,000 +400 per tonne +604 per tonne

The daily conversion rate for Special Drawing Rights 
(SDRs) is available on the International Monetary Fund 
website. 

Comment
It remains to be seen what effect this change has on 
casualty dispute resolution in the region. However, 
with some of the major maritime states in Asia now 
applying very different limitation regimes, we anticipate 
that forum shopping will become an even more critical 
aspect to resolve in the early stages of a casualty.

	R ory Macfarlane 
Partner, Hong Kong 
rory.macfarlane@incelaw.com 

	 Vincent Yeung
Trainee Solicitor, Hong Kong 
vincent.yeung@incelaw.com
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Modern Slavery Act 2015: recent UK initiatives

Modern slavery and human trafficking remain a hot 
topic. Since we last reported on the UK Modern Slavery 
Act 2015 (the “Act”) and related initiatives (see “Modern 
Slavery Act 2015: guidelines for slavery and human 
trafficking statements published”), the UK Government 
has been helping to focus global attention on the rise of 
modern slavery. In September 2017, the Prime Minister, 
Theresa May, hosted an event at the United Nations 
General Assembly on tackling modern slavery, seeking 
a global commitment to tough action to confront the 
issue and pursue more criminal prosecutions. 

On the domestic front, the Home Office published 
updated guidance in October 2017, explaining 
how businesses should ensure that they are in 
compliance with the Act. This is particularly topical in 
light of the Chartered Institute of Procurement and 
Supply’s findings, in September 2017, that one third 
of businesses affected by the Act had not prepared 
a modern slavery statement, in spite of the legal 
requirement for them to do so. 

This article considers the update to the original 2015 
guidance (entitled “Transparency in Supply Chains etc. 
A practical guide”) and provides a reminder of the key 
points that should be borne in mind by those working in 
the shipping industry. 

The updated guidance
Section 54 of the Act requires businesses that have a 
global turnover above £36 million and that operate in 
the UK to produce an annual statement detailing the 
steps they have taken to ensure that there is no modern 
slavery in their own business and supply chains. The 
Home Office initially published guidance in 2015 setting 
out their expectations for such statements. 

The 2017 update aims to drive best practice and to 
assist organisations in preparing credible and accurate 
statements. It also provides that statements should be 
published “as soon as possible” after the financial year 

end, rather than the previous “as soon as reasonably 
practicable”, but there is still no prescribed deadline for 
compliance. The expectation remains that statements 
should be published within six months after year end. 

Although much of the updated guidance remains 
unchanged, key points include:

>> A suggestion that organisations falling below the 
£36 million turnover threshold may find it helpful to 
make a voluntary statement if they are bidding for 
contracts against businesses that have one. Such 
organisations may already be responding to supply 
chain due diligence queries asking if they have a 
statement or policy setting out their approach to 
tackling modern slavery. 

>> An indication that it is best practice to include in the 
statement the key items set out in section 54(5) 
of the Act covering an organisation’s structure, 
policies, due diligence processes, effectiveness of 
steps taken measured against key performance 
indicators and training about modern slavery and 
human trafficking.

>> A recommendation that the date on which the 
statement was approved by the board should be 
included and that the director who signed the 
statement be on the board providing the approval. 
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>> An indication that organisations should keep 
historic statements from previous years available 
online, even when new statements are published. 
This will allow the public to compare statements 
over the years and monitor the progress of an 
organisation over time. 

>> The inclusion in the guidance of a definition of 
child labour, with reference to International Labour 
Organisation standards.

Looking ahead – The Modern Slavery (Transparency 
in Supply Chains) Bill 2017 (the “Bill”)
On 12 July 2017, the first reading of the Bill took place 
in the House of Lords. It was introduced by Baroness 
Young of Hornsey, but the date of the second reading 
has not yet been announced. The Bill seeks to amend 
the Act by making further provision for transparency in 
supply chains in respect of slavery and human trafficking.

If it is enacted, key changes to the Act that are of 
relevance to commercial organisations include:

>> The key items in Section 54(5) would no longer be 
best practice examples of what to include in the 
statement: they would be mandatory.

>> A requirement that organisations that publish a 
statement confirming that they have taken no steps 
to ensure modern slavery and human trafficking 
is not occurring in any part of their business or 
supply chains publish the reasons why they have 
taken no steps. 

>> An obligation on the Secretary of State to publish a 
list of all commercial organisations that are required 
to publish a statement, in a place and format that is 
easily accessible. 

There is no proposal in the Bill to amend the sanctions 
for non-compliance with Section 54 of the Act. The 
method of formal enforcement remains the Secretary 
of State applying for an injunction, an unlikely course 
of action. The threat of adverse publicity, therefore, 
remains the key consequence.

Comment 
The above developments should be noted by 
shipowners and others providing services to the 
shipping industry. Although much of the updated 
guidance remains unchanged, it now encourages small 
organisations to make a statement even if the legislation 
does not require them to do so. There is also a strong 
emphasis on continuity of statements as well as access 
to historical statements, so that the adequacy of an 
organisation’s measures can be determined over time. 

Organisations will need to pay heed to the “best 
practice” Section 34(5) requirements, which are likely 
to become mandatory if the Bill is enacted as it is 
currently drafted. 

We expect that, in future years, there will be increased 
scrutiny of key performance indicators. Whilst these 
were not so crucial to an organisation’s first year 
statement, in subsequent years they will likely be 

a measure by which investors, consumers and the 
media can determine the effectiveness of the steps 
taken by an organisation to ensure that there is no 
slavery or human trafficking in their business or supply 
chains. The focus in the updated guidance on child 
labour also means that organisations will need to be 
increasingly wary of the incidence of child labour in their 
supply chains. 

Finally, if a list is published by the Secretary of State 
listing all the commercial organisations required to 
publish a statement under Section 54, that would 
provide the Government with an easier way of 
knowing which organisations had failed to comply 
and strengthen its ability to name and shame them. 
Shipowners should take a prudent and proactive 
approach in view of the updated guidance and the 
proposed legislative changes by ensuring that they 
have complied with the Section 54 requirements to the 
fullest extent possible.

	 Kevin Cooper
Partner, London 
kevin.cooper@incelaw.com 

	 Dora Costa 
Managing Associate, London
dora.costa@incelaw.com
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Is the shipping industry prepared for GDPR?

Shipping companies collect a great deal of personal 
data, including passenger information, crew and 
employee details, customer lists and details of business 
contacts. The complex global nature of the industry and 
high level of personal data processed and exchanged, 
often across national borders, can leave information 
vulnerable to security breaches, intentional or otherwise. 
Implementing effective data protection controls into 
daily operating procedures is a huge challenge. However, 
when the EU General Data Protection Regulation 
and the UK’s Data Protection Act 2018 come into 
force on 25 May 2018, businesses ignore them at 
their peril, as non-compliance can result in large fines 
and reputational damage. There are also commercial 
benefits to effective compliance: companies that 
protect the privacy of their passengers, employees and 
business associates and conduct properly targeted 
marketing campaigns will be more likely to attract and 
retain business and staff. 

We set out below some of the issues you need to 
consider and how you can action them and demonstrate 
compliance in view of the “accountability” principle.

What personal data do you hold, where and why?
>> 	Run audits and risk assessments on collected 

personal data. Consider what data you have, why, 
who sees it, who needs to see it, how long it needs 
to be kept, and whether it is shared, particularly 

if sent outside the EEA and ensure that all this 
information is documented.

>> 	Update outdated personal data or delete it if it is no 
longer needed. 

>> 	Consider what employee and passenger data 
you hold and whether some of that data contains 
sensitive personal data (for example, medical 
information) which has an additional layer of 
protection (the individual’s consent is required for 
processing, save in life or death situations).

What is your lawful reason for processing personal 
data and how do you record that?

>> If you currently rely on consent for processing 
personal data, ensure this is documented properly.

>> Check whether there are other grounds that you 
can rely on instead e.g. is the processing necessary 
for the performance of a contract with the 
individual or for a legitimate business reason (both 
of which might apply to passenger or employee 
information) and record the reason relied on.

>> Check that each individual on any marketing 
databases has consented to receive electronic 
marketing, or that they were given the opportunity 
to opt out from such marketing when their contact 
details were first collected.

Is your Privacy Notice GDPR ready?
>> Add a privacy policy to your website and emails 

(or update it if you already have one) to make clear 
how you use personal data collected (for example, 
through online bookings).

>> Consider “just in time” notices (such as a text box 
which appears on the screen when the individual 
starts to input personal data) to say how that 
information will be used.

>> If you collect information on individuals from third 
parties (such as travel agents), ensure that the 
individuals are aware that you are processing their 
data and consider amending contracts with the 
third parties to ensure that this is done.

Who do you share personal data with, why and what 
controls do you have in place to protect that data?

>> Consider which of your service providers and 
counterparties (such as travel agencies, local 
agents, crewing/manning agents) are acting as data 
processors and which are acting as controllers or 
joint controllers. 

>> Make sure that your contracts with other parties 
who might be data controllers or processors are 
clear about their responsibilities under the GDPR. 
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How do you deal with and report data 
protection breaches?

>> Ensure that systems are in place to notify a personal 
data breach to the relevant supervisory authority 
within 72 hours after becoming aware of a personal 
data security breach and to notify the data subject 
without undue delay in prescribed circumstances.

>> Create and maintain a register of data breaches, 
including details of how the breach occurred and 
what steps were taken to resolve it.

>> Consider taking out cyber and data risks insurance 
as an extra layer of protection.

Do you need a Data Protection Officer?
>> Designate someone to take responsibility for data 

protection compliance.

>> Assess whether you are required to appoint a Data 
Protection Officer, or whether you wish to appoint 
one voluntarily (this may be advisable for high 
profile cruise companies that hold a lot of passenger 
data) and make arrangements accordingly. 

Do you transfer personal data internationally 
(including online or via cloud services)?
Within the EEA 

>> Appoint a Lead Supervisory Authority (“LSA”).

>> Check for any country-specific guidance published 
by the LSA or any secondary legislation enacted in 
that jurisdiction and seek assistance from the LSA 
on any areas of ambiguity.

Outside the EEA 
>> Consider whether any exemptions for transfers of 

personal data outside the EEA apply.

>> If not, assess whether the requirements for 
transfer are met.

>> In the case of multinational companies, consider 
adopting Binding Corporate Rules.

What processes do you have in place to deal with 
improved rights for individuals?

>> Put processes in place to deal with requests from 
individuals (often crew), making data subject access 
requests within the shorter period permitted for 
response (one month maximum).

>> Ensure that those dealing with personal data know 
how to deal with the new rights, including how to 
delete data if requested and how to provide data 
electronically.

	R ebecca Thornley-Gibson
Partner, London 
rebecca.thornley-gibson@incelaw.com 

	 Katy Carr
Managing Associate, London
katy.carr@incelaw.com 
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Impact of announced changes to LIBOR on loan documentation

At the end of July, the Financial Conduct Authority 
(“FCA”) announced that it will be supporting a transition 
from LIBOR to other benchmark rates by the end of 
2021. Following the LIBOR scandal, the FCA has been 
trying to anchor LIBOR submissions and rates, as far 
as possible, to actual transactions, to ensure the rate is 
genuinely representative of market conditions. However, 
market activity has been insufficient to sustain this and 
LIBOR is instead being arrived at by the use of “expert 
judgment” of panel banks. This position is generally 
regarded as unsatisfactory.

So far, there has been no clear indication from any 
of the market’s participants as to the reference rate 
that will replace LIBOR in transactions in the loan 
market, leading to uncertainty as to how to deal with 
LIBOR currently and in the future amongst lenders and 
borrowers alike. 

How will this impact individual loan transactions?
Until the anticipated transition takes place, panel banks 
have been asked to continue to submit rates to allow for 
a planned and smooth transition. However, loans being 
documented now or in recent years are likely to have a 
maturity extending beyond 2021 and, in the absence of 
an appropriate alternative rate, it is likely that such deals 
will be based on LIBOR. 
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In the absence of any clear guidance as to the future 
of LIBOR, loan parties will need to fall back on current 
documentation. Most loan documentation bases its 
provisions regarding unavailability of LIBOR on the Loan 
Market Association (“LMA”) standard documentation, 
which provides a waterfall of fallbacks in the event that 
the Screen Rate is unavailable:

1.	 Interpolated Screen Rate: If the Screen Rate for 
LIBOR is unavailable, the Interpolated Screen Rate 
for the interest period of the loan is to be used 
(with such rate being calculated with reference to 
previously available Screen Rates for LIBOR). This is 
the short term solution.

2.	 Reference Bank Rate: Where there has been a 
complete discontinuation of LIBOR, the benchmark 
defaults to a “Reference Bank Rate”, which is an 
arithmetic mean of quotations provided by typically 
four reference banks (but it can, of course, be 
fewer). Please note though that a “Reference Bank 
Rate” may not be available. 

3.	 Cost of Funds: Where no “Reference Bank Rate” is 
available, the LMA Facility provides that the “Cost 
of Funds” shall apply, with each lender to notify the 
agent of its own costs of funds (i.e. the cost to that 
lender of funding its participation from whatever 
source it may reasonably select). The notified rates 
may then be passed on to the borrower directly, 
or the documentation may provide for a weighted 
average rate to form the new benchmark. This 

solution is not popular with borrowers as it is 
impossible to price in advance.

4.	 Amendment of Benchmark with Consent of 
Majority Lenders and the Obligors: There is 
an optional provision, introduced into the LMA 
documents in 2014, which provides that where the 
Screen Rate is unavailable, the Finance Documents 
can be amended to provide for another benchmark 
rate with the consent of the Majority Lenders and 
the Obligors. This is potentially controversial, as 
interest is typically seen as a fundamental term 
of the contract and, therefore, a matter for all 
lender consent. 

Although the LMA Facility provides for a method of 
calculating the benchmark in the event that LIBOR 
is discontinued, these fallbacks are not entirely 
satisfactory, and (other than in respect of clause 34.4(a) 
(Replacement of Screen Rate)), were largely designed 
to cater for the temporary unavailability of LIBOR 
rather than its permanent discontinuance. Lenders 
are traditionally highly sensitive over the cost of funds, 
and such a method will naturally lead to an increased 
amount of work for agents, which they are unlikely to 
be willing to accept as standard. There is also concern 
in the loan market that the widespread use of the Cost 
of Funds as a solution will inevitably create a downward 
pressure on pricing. 

Although the current provisions are likely to provide 
some assistance in the short term, there is still the 
need for a comprehensive or permanent solution. In 
the absence of certainty, there is no point in inserting 
provisions into loan documentation now which, at best, 
would amount to an unenforceable agreement to agree. 

To date, there has been no clear alternative to LIBOR 
put forward by the market. We will keep this situation 
under review.

	B eatrice Russ 
Partner, London 
beatrice.russ@incelaw.com 

	 Amy O'Connor
Associate, London
amy.oconnor@incelaw.com 
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Firm news and events

Firm news
Ince & Co recruits shipping and international trade 
partner in Monaco
International law firm Ince & Co is pleased to announce 
that Ian Fisher, a partner specialising in shipping, 
international trade, ship-building and off-shore oil and 
gas matters has recently joined the firm’s Monaco office. 
Ian is well known to Ince & Co, having trained in the 
firm’s London office and having practiced there for more 
than four years. Read full article here.

Ince & Co Dubai office shortlisted for Lloyd’s List ‘i-law 
Maritime Law Award’
We are pleased to announce that our Dubai team has 
been shortlisted for the Lloyd’s List South Asia, Middle 
East & Africa awards in the ‘i-law Maritime Law Award’ 
category. Read full article here.

Events

Blockchain for Shipping & Logistics Seminar, Hong 
Kong – 21 November 2017

As part of Hong Kong Maritime Week 2017, our Hong 
Kong office is co-hosting a seminar on blockchain 
technology to examine its application in the shipping 
and logistics industries, as well as legal implications that 
may arise from the use of blockchain technology and 
smart contracts.  

The event is being co-hosted with Chain of Things, a 
Hong Kong-based tech firm focusing on the application 
of blockchain technology.

Ince & Co partner to speak at the 5th Asia Marine 
Insurance Conference, Hong Kong – 21 November 2017

Kelvin Lee, Asia Insurance Practice Lead Partner, will be 
speaking on the panel at the 5th Asia Marine Insurance 
Conference 20-21 November. Co-organised by Asia 
Insurance Review and the Hong Kong Federation of 
Insurers as part of this year’s Hong Kong Maritime Week, 
the two-day conference provides ship-owners, ship 
managers, underwriters and all relevant stakeholders 
in the shipping and maritime industry with insightful 
updates on Cargo, Hull and P&I.

Shipping briefing, London – 31 January 2018

The next Shipping Brief will take place on Wednesday 
31st January 2018 at our office in London. To register 
your interest, please email events@incelaw.com 

http://www.incelaw.com/en/news-and-events/news/ince-and-co-recruits-shipping-and-international-trade-partner-in-monaco
http://www.incelaw.com/en/news-and-events/news/ince-and-co-dubai-office-shortlisted-for-lloyds-list-i-law-maritime-law-award
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